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STATEMENT OF ISSIES 
The appellant presents the following issues for review: 
I. Did the Court err in denying defendant's motion for transcript 
of the first trial? 
II. Did the Court err in its failure to grant defendant's motion 
for judgment of acquittal made at the conclusion of both the government's 


case in chief, and after all the evidence? 


III. Was the evidence sufficient to support the jury's finding of 


guilty under the first three counts of the indictment? 


Rule 8(d) Statement 


This case has not previously been before this Court. 


Reference to Rulings 


This appeal is from sentences of three to nine years, concurrent, 
after findings of guilty on each of the first three counts of the in- 
dictment, charging, respectively, robbery, 22 DCC 2901; assault with a 


dangerous weapon, 22 DCC 3204; and assault with intent to ‘commit robbery, 


22 DCC 501, said judgment being imposed on October 10, 1969. 


OF NS CABY 


This appeal is from the second trial, a previous mistrial having 
occurred on June 13, 1969. On June 24, 1969, an Applicacion For Trans- 
cript At The Expense Of The United States was presented to the Court, 
in chambers and denied with the legend "expense not justified". 

Mrs. Joyce Weaver testified that on December 12, 1969, at approxi- 
mately 7:45 P. M., while she was employed as a clerk at Highs Dairy Store 
at 4842 Georgia Avenue, N. W., Washington, D. C., the defendant entered 
the store and robbed her, at gun point, of $15.00 in cash (T. 4-5). 

Mrs. Weaver testified to having seen the defendant on one previous 
occasion at the place of her employment (T. 4-5). There were several 
other people in the! store at the time of the robbery, including one other 
store employee who apparently did not see the face of the hold-up man. 
The balance of the people in the store at the time were customers, one 
of whom, a young boy, remained in the store until after the police had 
arrived (I. 8-9; 11-12; 17). 

During the course of the hold-up, Mrs. Weaver observed the bandit 
place his ungloved hand on the store counter, palm downward, a fact which 
she directed to thei attention of the investigating officers who arrived 
upon the scene shortly after the robbery (T. 10-11). It should be noted 
that despite their awareness of this fact, the investigating officers 
eschewed efforts to obtain latent fingerprints (T.-11), as they did also 
eschew questioning the young male witness as to his observations concern- 
ing the criminal activity (T.-12; 17-18). On December 17, 1968, Mrs. 


Weaver appeared at a police conducted lineup, wherein she identified Mr. 


Brown as the perpetrator (T.-6; 24). Between the date of the hold-up 


and the date of her appearance at the line-up, Mrs. Weaver had been 


shown a number of photographs by a member of the Metropolitan Police 
ae 


Department. She made no photographic identification for the apparent 
reason that the defendant's photograph was not amongst chose which she 
observed (T. 76-77). 

At trial, Mrs. Weaver was adamant in her insistence thet a lengthy, 
prominent and well defined scar ran down the side of the robber's face, 
although she was uncertain as to which side of the face (r. 13-14; 17). 
Furthermore, Mrs. Weaver alluded to the scar in describing ithe hold-up 
man to the investigating officers. In answer to defense eccasels in- 


quiries, Mrs. Weaver indicated specifically that the scar ran down the 


side of the bandit's face as opposed to being on his neck. | 


In point of 


fact, the defendant has no scar on the side of his face, but does have 
a scar along his neck (T.-14). 


Officer William J. Hawkins, of the Metropolitan Police Department, 


testified that on December 13, 1968, he, together with a fellow member 
of the Metropolitan Police Department, employed a stake out, between 
the hours of 7:00 P. M. and 8:25 P. M., at the Highs Dairy Store located 
at 800 Upshur Street, N. W., (T. 19-20). The clerk in the store at the 
time was a Geraldine Moore (T.-21), who testified at the first trial, 
but who did not respond to a subpoena ordering her to Spear as a wit- 
ness at the second trial (T. 33-34). 
Officer Hawkins testified that the defendant, and cwolmate juven- 
iles, entered the store at approximately 8:25 P. M. (1-20), at which 
time the defendant was heard to say “give me your money, all of it" 
(T.-22), at which time the officers, with guns drawn, made their pre- 
sence known to the defendant. Therefore, the lapse of time between the 
defendant's entry onto the premises and his subsequent apprebension was 


very brief, a matter of seconds (T.-26}. Upon his apprehension, the 


defendant indicated that he was only joking (T.-29). In this regard, 


two things should be noted: (1) the defendant, in fact, had no weapon 
aie 


of any kind in his possession (T.-29); (2) the defendant lives about 
a block away from the Upshur Street Highs Store (T.30). 

Mr. Edward McLaughlin testified as a witness for the defense to 
the basic fact, that, throughout the day of December 12, 1968, until 
rather late in che evening, he and the defendant were continuously in 
one another's presence, at various locations detailed in his testimony 
(T. 46-52; 54-72). 


It should be added that Officer Hawkin's testimony indicated that 


when the defendant [first entered the Upshur Street Highs Store, he (the 


defendant) had his hands in his pockets (T.-31). 


In this factual posture, the Court gave the case to the jury. 


I. The Court Committed Error In Its Denial Of Defendant's Application 

For Transcript. (See Supplemen.al Record, AO Form 207) 

In Nickens y..U._S,, the defendant's counsel requested the trans- 
cript of the first trial, which motion was denied. Court of Appeals 
for the District of Columbia Circuit had this to say: "Prior to the sec- 
ond trial, appellant moved the Court for a complete SeanecniDe of the 
first trial at the expense of the government. This motion was denied. 
The government does not contend that the District Court lacked the power 
to order the requested transcript but rather that appellant made no 
showing of need. See 28 U.S.C. Section 753(f), 1915. Compare Whitt v. 
U. S., 259 F. 24 158 (1958). There is no absolute right to have the 
transcript of the prior trial against the contingency, now|urged, that 
some witnesses at the second trial may give inconsistent testimony. Any 
inconsistency in testimony arising in the second trial could readily be 
dealt with by calling the reporter of the prior trial to read the ear- 
lier testimony. Appellant had the same counsel at both trials. The 
District Court did not abuse its discretion in denying appellant's 


bare demand for a transcript in the circumstances." 


Circuit Judge Wright, concurring, in a separate opinion, had this 
i 


to say in regard to the proposition: "Appellant's other contentions 
deserve mention. Prior to second trial, appellant's motion for a 
transcript of the first trial at the expense of the government was 
denied. It appears that appellant, at that time, made no attempt to 


show his need for the transcript. In the course of the second trial, 


defense counsel attempted through questioning to develop inconsistencies 


between testimony then given and testimony which he remembered as being 


given at the first trial, wherein he had also been counsel. When the 
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trial Couit erroneously sustained an objection to one such question, 
counsel made no renewal of his motion for a transcript, on which to 
base this line of questioning. Of course, if he had made such a motion, 
it would have been proper to grant it. A free transcript of a first 


trial may be required for effective defense in a second trial. Com- 


pare Coppedge v. U. S., 369 U. $.438, 82 8. Ct. 917, 8 L. Ed. 2d 21 


(1962); Whitt v. U. S., 104 U. S. App. D. C. 1, 259 Fed. 2d, 158 (1958), 
cert. denied, 359 U. S. 937, 79 S. Ct. 652, 3 L. Ed. 2d 637 (1959). 
But, under the circumstances here, the failure co order a transcript 
does not appear to be reversible error." 

In Forsberg v. U. S., 351 F. 2d 242, U. S. Court of Appeals, 9th 
Circuit (1965), the same question was presented. According to the 
Court "Appellant next contends that it was error for the trial Court 
to deny him a transcript of the evidence in the first trial for use 
in the second trial. Appellant was represented by the same counsel 
at both trials. The Court ruled that it would permit the reporter, 
during the second: trial, to read to appellant's lawyer, out of the 
presence of the jury, testimony of any witness who had testified at 
the first trial. The District Court did not abuse its discretion in 
denying appellant's requést for a transcript under the circumstances." 
The 9th Circuit Court quoted with approval the language directed to the 
same proposition in the Nickens case, supra. Then, in the case of 
Peterson v. U. S., 351 F. 2d 606, decided by the 9th Circuit, again, 
on September 28, 1969, five days later than the Forsberg case, supra, 
appellant had new! counsel at the second trial, the first trial having 
resulted in a mistrial. Appellant's counsel requested the transcript 
of the first trial, which motion was denied. In the language of the 
Court, "the government need not then provide an indigent defendant 


as 


wi'.t every ad.ancage which moncy could buy for a litigant. The question 

is whether denial of access to this material in the eiecomacences of 

this case, amounted, on the one hand, to a loss of mere advantage, or, 

on the other hand, to the deprivation of a basic essential of defense. 
In our judgment, under any reasonable standard, earlier statements 

respecting the facts at issue made under oath by the government's chief 

witness (upon whose testimony the government case must stand or fall) 

must, when such statements are available, be regarded as essential tools 

of the defense. The importance of such material for purposes of impeach- 

ment were clearly spelled out in Jencksv. U. S., 353 U. S. 657, 667, 77 

S. Ct. 1007, 1 L. Ed. 2d 1103 (1956). The importance of impeachment in 

this case is emphasized by the fact that the defense of appellant was 

actually a defense against the testimony of Hamilton. We donctede that 

to deprive a defendant of such vital and available defense material is 

to force him into combat insufficiently armed and thus to departs him 

of a fair trial. 


"In our judgment, where new counsel is involved and the testimony 


subject to impeachment is crucial to the government's case, a transcript 
of the earlier testimony is the only adequate means of providing this 
material. The holding of this Court in Forsberg v. U. S., 351 F. 2d 
242 (9th Cir. 1965) is thus distinguishable. 

"Where access to such essential material can be had for a fee, this 
‘money hurdle’ must, under Griffin, be met for the indigent at government 
expense. In this case, means for meeting it is provided by Title 28, 
Section 753(£), U. S. Cc." 

In U. S. Ex. Rel. Wilson v. McMann,408 F. 2d 896 (1969), decided 


March 14, 1969, the Court of Appeals, 2nd Circuit said: "The whole case 


turned on the credibility of Russo. It was conceded that Wilson did not 


have the money to pay for this part of the transcript, amounting to 


Shs 


something over 150 pages, and we think the transcript of the testimony 
of these witnesses was'an instrument needed to vindicate’ Wilson's legal 
rights. As it is established that the only obstacle was Wilson's lack 
of money to pay the reporter, it follows, we think, that denial of Wil- 
son's motion, under the circumstances of this case, did deprive him of 
his constitutional, right to equal protection of the laws, and this is 
not only because this partial transcript would be necessary for impeach- 
ing the credibility of Russo and the three corroborating witnesses by 
reason of any discrepancies or inconsistencies that might be found be- 
tween the testimony of these witnesses at the new trial and testimony 
they gave at the first trial, but the partial transcript would also be 
helpful in connection with a proper and effective preparation by Wilson's 
lawyer for the new trial. . .... 2 ecee 

"We think it is not a sufficient answer that Wilson's counsel was 


permitted to see Russo's testimony before the grand jury. A similar 


argument was rejected in Roberts (referring to Roberts v. LaVallee 389 


U. S. 40, 42, 88 S, Ct. 194, 196, 19 L. Ed. 2d 41 (1967). Nor, in our 
view, are Wilson's rights defeated by the fact that the same assigned 
counsel rather than a different one, defended him on the two trials. In 
several of the cases involving applications for transcripts of a former 
trial, or parts thereof, Courts have implied that, if the lawyer were 
the same, he might be expected to remember what testimony was given at 
the first trial or perhaps he might have notes to refresh his recollec- 
tion. We think constitutional rights should not be implemented in any 
such niggardly fashion. 

"In other cases various suggestions are made to the general effect 
that the trial judge in the exercise of his discretion can avoid any 


violation of an indigent defendant's right to equal protection of the 
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laws by permitting some sort of limited access, during the second trial, 
to the reporter at the first trial, to check any specific alleged cone 
tradictions. This is not only a case of too little and too late; it is 
alsc a breeder of deiay and confusion. Worst of all, despite the good 


intentions of the trial judge, such a ruling is apt to lead the defendant 


into a trap and gravely prejudice his defense. That is precisely what 


happened in this case. . .. 2.2... 

“Had the trial Judge granted che motion for partial crangeript in the 
beginning, as we hold it was his duty to have done, counsel for Wilson 
would have read Russo's testimony at the first trial, and this entire 
train of events so prejudicial te Wilson would never have taken place. 
This is a perfect illustration of the result of not providing an indigent 
defendant in a criminal case with the "instruments needed to vindicate 
(his) legal rights'. What happened in this case also is an indication 
that the distincition between cases where the defendant's lawyer was the 
same on both trials and those where he was different, to which we have 
already adverted, is not based on sound legal principle." | 

Decided on the same day, and in the same circuit, was the case of 
U. S. v. Carella, 411 F. 2d 729 (1969). "Before the first trial began, 
defendant Erhart had been determined to be indigent and had been assigned 
counsel, During that trial the attorney was furnished with a full trans- 
cript of Calabres's direct testimony to aid Erosenereninenicns After 
the mistrial the same attorney moved that the government be required to 
furnish him with a transcript of the entire trial; the Court denied this. 


Calling our attention to the more liberal practice in the New York State 


| 
Courts, (citations omitted) Erhart contends that this deprived him of 


rights guaranteed him by the Fifth Amendment. 
"To sustain the contention would give Griffin and its progeny such 


as Douglas v. Calif. 372 U. S. 353, 83 S. Ct. 814, 9 L. Ed. 2d 811 (1965), 
- 10 - 


Swenson v. Losier, 385 U. S. 255, 87 S. Ct. 996, 18 L. Ed. 2d 33 (1967), 
Anders v. California, 386 U. S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 
(1967), and Roberts v. LaVallee, 389 U. S. 40, 88 S. Ct. 194, 19 L. Ed. 
2d 41 (1967), a wooden application not justified by either their language 
or their high purpose. The Court's objective has not been to place the 
poor defendant on a basis of perfect equality with the rich one which is 
manifestly impossible, see Griffin v. Illinois, 351 U. S. at 23, 76S. 
Ct. at 592 (concurring opinion of Mr. Justice Frankfurter), but rather, 
as stated in Roberts v. LaVallee, supra, 389 U. S. at 42, 88 S. Ct. at 
196, to outlaw differences, based on the financial situation of the de- 
fendant, 'in access to the instruments needed to vindicate legal rights’. 
We are unwilling to say that a full transcript of the lengthy former 
trial, much of it relating to matters of no true concern to the indigent 
defendant, is in variably 'needed', however convenient it might be for 
counsel thus to be able to avoid having to think out what he truly re- 
quires. By no means, every non-indigent defendant would indulge in such 
extravagance, although a truly rich one very likely would. Erhart had 

an abundance of impeachment material-the Section 3500 statements and 
grand jury testimony of many of the government's witnesses, his counsel 
notes and recollection of the earlier trial, and, most important, the 
direct testimony at the first trial of Calabres's whose evidence Erhart's 
brief characterizes as the basis of the entire prosecution case against 
him. Furthermore the record reveals that counsel for Domino had the 
first trial testimony of the two co-conspirators who were the government's 
other prime witnesses, and there is nothing to indicate he would have de- 
clined to allow Erhart's counsel to make any use of it that was wished. 
Erhart has pointed to no instance where a transcript of the previous 


trial could possibly have assisted. Under these circumstances, we de- 


cline to reverse Erhart's conviction for what seems an eminently sensible 
-ili- : 


ruling of the trial judge. Contrast U. S. Ex. Rel. Wilson v. McMann, 


2d Cir. 408 F. 2d 896, this day decided." 


Il. Failure Of The Court To Grant Defendant's Motion For Judgment of 
Acquittal yas Error. (T. 19-22; 26; 29-30, 33-34) 


The sufficiency of the evidence to sustain a conviction for robbery 
in cases where the victim has not testified seemingly does not arise as 
an appealable point with any frequency. In the recent Maryland case of 
Rasnick v. State 2414, 2d 420, an appeal from conviction of a felony 
(robbery) - murder, the sole eye-witness related that Rasniick walked 
after the first man, calling to him "waic up". The first man did not 
stop, but Rasnick caught up with him and they engaged in 4 conversation 
which the eye-witness did not overhear. Rasnick then “ait the other man 
and over the steps he went", The other man then got up, oo back to- 
ward Rasnick, hollering, “He is robbing me; Help, Help, he is robbing me". 
Rasnick then hit the other man again “with his fist and the man went over 
the step again". Rasnick then walked around the steps where the other 
man was lying and raised his foot and brought it down. Upon cross-ex= 
amination, the eye-witness said that he did not, in fact, see Rasnick 
kick the victim, chat he did, in fact, recall, after the initial alter- 
cation, which saw the victim hit the ground, that the victim got up, 
and in turn, came back toward Rasnick, that he was not certain whether 
Rasnick struck the victim or threw him down, and, in point of fact, he 
did not actually see a robbery perpetrated. 

The Court of Special Appeals of Maryland said: "A careful review 
of the record reveals that the sole evidence to support the proposition 
that Rasnick was engaged in attempted robbery at the tine the injuries 
causing death occurred, was a statement of the deceased "He is robbing 
me, Help, Help, he is robbing me’, which statement was nade at the time 
the deceased was advancing towards Rasnick, the accused. ‘The trial Judge 
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' of Mr. O'Donnell, (the sole eye-witness) to be en- 
cirely credible and we, of course, accept that finding; but we do not 
think that that statement alone, in view of the other evidence, is suffi- 
cient to support a fining beyond a reasonable doubt that Rasnick was 
attempting .o rob the deceased. There is no evidence that he attempted 
co take anything “rom che deceased; that he made any search of the de- 


ceased’ 


clothing co find any valuables; and, in fact, the evidence dis- 
closes that after the deceased was lying helpless on the sidewalk, Rasnick 
voluntarily waikei avay, even though no one interrupted the proceedings." 
In Estep v. State, 199 Md. 308, 86A 2d 470, 473, the Court of Appeals 
of Md. said: "No. matter how sordid the case and no matter how suspicious 
the circumstances, we cannot permit a person charged with a crime to be 
convicted withouc evidence. The conjectures of the trial judge might 
be entirely correct and the evidence produced before him might be false 
in important particulars. Nevertheless, a conviction without proof can- 
not be sustained under the laws of this state. A man is innocent until 
he is proved guilty, and there must be evidence which leads to such a 
result. Since we find there is no such evidence in this case, the judg- 
ment must be reversed." CF. Brooks v. State, 234A 2d 467. 
In the instant case, the evidence, as it relates to the Upshur Street 
Highs Dairy Store, on December 13, 1968, in cotal, suggests that, at 
8:25 P. M., the defendant, who lived within a block of the said store, 
entered the store with two juveniles, with his hands in his pockets, 
approached the counter and said "give me your money, all of it" 
(ZT. 19-22). At this time, the alleged victim, Geraldine Moore, who, by 
virtue of the Court's decision, was not exposed to the jury’s scrutiny 


during the rigors of cross-examination, uttered the passwords "please 


don't hurt me", at which time Officer Hawkins and his colleague, with 


guns drawn, immediately apprehended the defendant (T. 21-22). The de- 
dirs = eee 2213 =) - Slt ro 
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fendant, unarmed, indicated that his remarks were in jest (T. 29). 

| 
Appellant respectfully suggests that the totality of this evidence 
is insufficient to support a finding of guilt. 


III. The Verdict Of The Jury Was Not Supported By The Weight Of The 
Evidence. (T. 8-12; 13-14; 17-18; 46-52) 


Concerning the episode of December 12, 1968, involving Mrs. Joyce 


Weaver, the government's case depends solely and exclusively upon the 


testimony of a single cye-witness, notwithstanding that at the time of 
the robbery there were other persons in che store, one of whom remained 
after the police had responded to the scene and who, according te Mrs. 
Weaver, was no interviewed by the police officers (T. -10). Despite 
definite knowledge imparted “%o the police officers, no efforts were made 
to obtain latent fingerprints, which effort might, or might not, have 

i 
scientifically established the identity of the bandit (2. 10-11). Fur- 
thermore, Mrs. Weaver's positive testimony had the perpetrator with a 
very pronounced scar running down the side of his face, a description 
which fails to macch the defendant's (T. 13-14). Additionally, the 

i 
defendant presented his own witness, who, by direct testimony, estab- 


lished the defendant's whereabouts throughout the day and into the 


| 
evening of December 12, 1968 (T. 46-52). Appellant respectfully suggests, 


therefore, that the verdict as it relates to the Georgia ee Highs 


Dairy Store was, likewise, unsupported by the totality of the evidence. 


CONCLUSION 


It is respectfully submitred that defendant is entitled to the 


following relief, alternatively: (a) defendant's judgment and conviction and 


commitment should be reversed, and the matter be remanded for determination as 
to the governments’ ability to go forward with additional evidence as to all 
counts of the indictment; (b) for purposes of any new trial, defendant should 


be entitled to a transcript of proceedings upon the first trial of the matter. 


Respectfully submitted, 
FELDMAN AND FITZPATRICK 


Eugene J. Fitzpatrick 
Attorney for Appellant 


On the Brief: 


Melvin M. Feldman, Esq. 
255 No. Washington Street 
Rockville, Maryland 20850 


